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REPLY BRIEF OF APPELLANT -CROSS-APPELLEE CHARLES SLOANE 


——————————— 


ELAINE PLATT 
Attorney for Additional Defendant on Counterclaims - 
Appellant-Cross-Appellee Charles Sloane 
136 East 36th Street 
New York, New York 10016 
(212) 532-3399 


SLOANE's Brief on Appeal focused on the issue 
of liability of an innocent aider or abettor of a tortious 
conversion. It was argued there that the transferor and 
transferee were Newburger Loeb & Co. and Newburger Loeb 
& Co., Inc.; that SLOANE was merely a shareholder in 
Newburger Loeb.& Co., Inc.; and that SLOANE hac no knowledge 
that the Transfer on February 11, 1971 was in violation of 
§ 98 of the N.Y. Partnership Law. Because SLOANE was on 
neither end of the conversion, aminnocent of the tortious 
mature of the transfer vis a vi Gross, SLOANE argued that he 
should not be ute tieble to Gross. 

Gross' Brief on Appeal pokes no holes in this thesis 
but rather supports the SLOANE contention in several areas: 
The Gross Brief admits that no one knew the transfer to 
be tortious as to Gross even as the transfer was being 
‘planned and carried out. Gross' Brief states at several places 
that the honorable attorney Mr. Burak was always of the 
opinion that only the signatures of Bleich and Donoghue 
were necessary for the transfer. Gross himself has 
admitted in his Brief on Appeal at P 34 thereof, and again 
on P 36 that Burak said that the impediment was the signatures 


of the two women. At no time did Burak, or anyone else alert 


SLOANE that the transfer violated some duty to Gross. 

SLOANE, owed no kind cf fiduciary duty to Gross either. 
SLOANE had withdrawn from the Partnership well prior to the 
transfer on February 11, 1971 so that at that point he had 
no duty to Gross as a partner nor manager (A 3706). His 
status at Newburger Loeb was exactly the same as that held 


by Gross himself as a withdrawn General Partner. 


On the other side of the transaction, SLOANE was 
a very minor shareholder of the new corporate entity. But 
contrary to the mistatement of fact contained on P 9 of 
Gross' Brief on Appeal, SLOANE was never part of the original 
plan to reorganize Newburger Loeb. Cross' reference to 
A 2880 and 2882 demonstrates that Frank, not SLOANE was 
part of the original reorganization plan. SLOANE came in as an 
after thought. (A 2777-9, 2875) SLOANE never even came to 
New York during the entire pre-transfer negotiating period. 
He remained in California. 

If one views the evidence in its entirety one can 
see that SLOANE's entire involvement in the case and the 
act for which he is really being held liable are those 


involving the arbitration called Kayne and Sloane v. Gross. 


ARC NE SN ea RE 


The Court has held, and we believe erroneously, that the 
purpose of this law suit was to pressure Gross into signing 
the transfer agreement or to retain Gross' money in the corpora- 
tion if he did not sign. Neither of these reasons make 
good sense for several reasons: (a) this was a personal 
suit, not a suit on behalf of the corporation, and it would 
not have affected any claims Gross may have had against the 
corporation; (b) neither SLOANE nor anyone else who signed 
believed that Gross had any rights to be paid his money 

on February 11, 1971, (c) it had already been suggested 

to Gross' counsel that he enjoin the transfer.to get an 
immediate judicial opinion on the matter but he opted not 
to. If Gross had done that then, these six years of law 
suits would have been avoided. Obviously Gross did not 


want a quick resolution to his claims. 


But more importantly, the arbitration is not the 
legal basis upon which liability was assessed against 
SLOANE. SLOANE was held liable to Gross for the conversion 
of Gross' capital contribution only. SLOANE was not held 
liable for the conversion of the in-kind securities and he 


was not held liable for the punitive damages. Judge Owen's 


analysis of the reason for assessing punitive damages relies 


heavily on his view of the arbitration as being baseless. 


However, Judge Owen never referred to the arbitration in 
arriving at his conclusion that the capital contribution 
of Gross were tortiously converted by virtue of the Transfer 
Agreement. 

In sum, the court seemed to find that SLOANE par- 
ticipated in a baseless law suit against Gross buce it 
assessed no damages for this on SLOANE. On the other hand, 
there is absolutely no proof that SLOANE knowingly aided in 
converting the capital contribution of Gross by entering 
into the Transfer Agreement but yet was found liable for 
this “tort” of sunueesew. 

CONCLUSION 

Because Judge Owen's holding of liability is not 
supported by the facts nor by his findings of facts 
it is respectfully urged that Sloane's name be striken from 


the judgment and that the counterclaim be dismissed as to 


him. 
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By depositing 2 true copies of same enclosed 
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